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§1000.201

type of structures and must clearly de-
scribe the criteria to be used to guide
the cost, size, design, features, amen-
ities, performance or other factors. The
standards for such structures must be
able to support the reasonableness and
necessity for these factors and to clear-
ly identify the affordable housing ac-
tivity that is being provided.

(2) When the recipient applies a
standard to particular structures, it
must document the following: (i) Iden-
tification of targeted population to
benefit from the structures;

(ii) Identification of need or problem
to be solved;

(iii) Affordable housing activity pro-
vided or supported by the structures;

(iv) Alternatives considered;

(v) Provision for future growth and
change;

(vi) Cultural relevance of design;

(vii) Size and scope supported by pop-
ulation and need;

(viii) Design and construction fea-
tures that are accessible to persons
with a variety of disabilities;

(ix) Cost; and

(x) Compatibility with community
infrastructure and services.

(c) If the recipient has not adopted
program standards specified in para-
graph (b) of this section, then it must
demonstrate and document that the
non-dwelling structure is of a cost,
size, design and with amenities con-
sistent with similarly designed and
constructed structures in the recipi-
ent’s general geographic area.

[66 FR 49790, Sept. 28, 2001]

Subpart C—Indian Housing Plan
(IHP)

§1000.201 How are funds made avail-
able under NAHASDA?

Every fiscal year HUD will make
grants under the IHBG program to re-
cipients who have submitted to HUD
for that fiscal year an IHP in accord-
ance with §1000.220 to carry out afford-
able housing activities.

§1000.202 Who are eligible recipients?

Eligible recipients are Indian tribes,
or TDHEs when authorized by one or
more Indian tribes.

24 CFR Ch. IX (4-1-12 Edition)

§1000.204 How does an Indian tribe
designate itself as recipient of the
grant?

(a) By resolution of the Indian tribe;
or

(b) When such authority has been del-
egated by an Indian tribe’s governing
body to a tribal committee(s), by reso-
lution or other written form used by
such committee(s) to memorialize the
decisions of that body, if applicable.

§1000.206 How is a TDHE designated?

(a)(1) By resolution of the Indian
tribe or Indian tribes to be served; or

(2) When such authority has been del-
egated by an Indian tribe’s governing
body to a tribal committee(s), by reso-
lution or other written form used by
such committee(s) to memorialize the
decisions of that body, if applicable.

(b) In the absence of a designation by
the Indian tribe, the default designa-
tion as provided in section 4(21) of
NAHASDA shall apply.

§1000.208 What happens if an Indian
tribe had two IHAs as of September
30, 1996?

Indian tribes which had established
and were operating two IHAs as of Sep-
tember 30, 1996, under the 1937 Act shall
be allowed to form and operate two
TDHEs under NAHASDA. Nothing in
this section shall affect the allocation
of funds otherwise due to an Indian
tribe under the formula.

§1000.210 What happens to existing
1937 Act units in those jurisdictions
for which Indian tribes do not or
cannot submit an IHP?

NAHASDA does not provide the stat-
utory authority for HUD to grant
NAHASDA grant funds to an Indian
housing authority, Indian tribe or to a
default TDHE which cannot obtain a
tribal certification, if the requisite IHP
is not submitted by an Indian tribe or
is determined to be out of compliance
by HUD. There may be circumstances
where this may happen, and in those
cases, other methods of tribal, Federal,
or private market support may have to
be sought to maintain and operate
those 1937 Act units.
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§1000.212 Is submission of an IHP re-
quired?

Yes. An Indian tribe or, with the con-
sent of its Indian tribe(s), the TDHE,
must submit an THP to HUD to receive
funding under NAHASDA, except as
provided in section 101(b)(2) of
NAHASDA. If a TDHE has been des-
ignated by more than one Indian tribe,
the TDHE can submit a separate IHP
for each Indian tribe or it may submit
a single IHP based on the requirements
of §1000.220 with the approval of the In-
dian tribes.

§1000.214 What is the deadline for
submission of an THP?

IHPs must be initially sent by the re-
cipient to the Area ONAP no later than
July 1. Grant funds cannot be provided
until the plan is submitted and deter-
mined to be in compliance with section
102 of NAHASDA and funds are avail-
able.

§1000.216 What happens if the recipi-
ent does not submit the IHP to the
Area ONAP by July 1?

If the THP is not initially sent by
July 1, the recipient will not be eligible
for THBG funds for that fiscal year.
Any funds not obligated because an
IHP was not received before the dead-
line has passed shall be distributed by
formula in the following year.

§1000.218 Who prepares and submits
an IHP?

An Indian tribe, or with the author-
ization of a Indian tribe, in accordance
with section 102(d) of NAHASDA a
TDHE may prepare and submit a plan
to HUD.

§1000.220 What are the minimum re-
quirements for the IHP?

The minimum IHP requirements are
set forth in sections 102(b) and 102(c) of
NAHASDA. 1In addition, §§1000.56,
1000.108, 1000.120, 1000.134, 1000.142,
1000.238, 1000.328, and 1000.504 require or
permit additional items to be set forth
in the IHP for HUD determinations re-
quired by those sections. Recipients
are only required to provide IHPs that
contain these minimum elements in a
form prescribed by HUD. If a TDHE is
submitting a single IHP that covers
two or more Indian tribes, the IHP

§1000.230

must contain a separate certification
in accordance with section 102(d) of
NAHASDA and IHP Tables for each In-
dian tribe when requested by such In-
dian tribes. However, Indian tribes are
encouraged to perform comprehensive
housing needs assessments and develop
comprehensive IHPs and not limit
their planning process to only those
housing efforts funded by NAHASDA.
An THP should be locally driven.

§1000.222 Are there separate IHP re-
quirements for small Indian tribes
and small TDHEs?

No. HUD requirements for IHPs are
reasonable.

§1000.224 Can any part of the IHP be
waived?

Yes. HUD has general authority
under section 101(b)(2) of NAHASDA to
waive any IHP requirements when an
Indian tribe cannot comply with IHP
requirements due to circumstances be-
yond its control. The waiver authority
under section 101(b)(2) of NAHASDA
provides flexibility to address the
needs of every Indian tribe, including
small Indian tribes. The waiver may be
requested by the Indian tribe or its
TDHE (if such authority is delegated
by the Indian tribe).

§1000.226 Can the certification re-
quirements of section 102(c)(5) of
NAHASDA be waived by HUD?

Yes. HUD may waive these certifi-
cation requirements as provided in sec-
tion 101(b)(2) of NAHASDA.

§1000.228 If HUD changes its IHP for-
mat will Indian tribes be involved?

Yes. HUD will first consult with In-
dian tribes before making any substan-
tial changes to HUD’s IHP format.

§1000.230 What is the process for HUD
review of IHPs and IHP amend-
ments?

HUD will conduct the IHP review in
the following manner:

(a) HUD will conduct a limited re-
view of the THP to ensure that its con-
tents:

(1) Comply with the requirements of
section 102 of NAHASDA which out-
lines the THP submission requirements;

(2) Are consistent with information
and data available to HUD;
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(3) Are not prohibited by or incon-
sistent with any provision of
NAHASDA or other applicable law; and

(4) Include the appropriate certifi-
cations.

(b) If the IHP complies with the pro-
visions of paragraphs (a)(1), (a)(2), and
(a)(3) of this section, HUD will notify
the recipient of IHP compliance within
60 days after receiving the ITHP. If HUD
fails to notify the recipient, the IHP
shall be considered to be in compliance
with the requirements of section 102 of
NAHASDA and the IHP is approved.

(c) If the submitted IHP does not
comply with the provisions of para-
graphs (a)(1), and (a)(3) of this section,
HUD will notify the recipient of the de-
termination of non-compliance. HUD
will provide this notice no later than 60
days after receiving the IHP. This no-
tice will set forth:

(1) The reasons for noncompliance;

(2) The modifications necessary for
the THP to meet the submission re-
quirements; and

(3) The date by which the revised ITHP
must be submitted.

(d) If the recipient does not submit a
revised THP by the date indicated in
the notice provided under paragraph (c)
of this section, the IHP will be deter-
mined by HUD to be in non-compliance
unless a waiver is requested and ap-
proved under section 101(b)(2) of
NAHASDA. If the IHP is determined by
HUD to be in non-compliance and no
waiver is granted, the recipient may
appeal this determination following
the appeal process in §1000.234.

(e)(1) If the THP does not contain the
certifications identified in paragraph
(a)(4) of this section, the recipient will
be notified within 60 days of submis-
sion of the ITHP that the plan is incom-
plete. The notification will include a
date by which the certification must be
submitted.

(2) If the recipient has not complied
or cannot comply with the certifi-
cation requirements due to cir-
cumstances beyond the control of the
Indian tribe(s), within the timeframe
established, the recipient can request a
waiver in accordance with section
101(b)(2) of NAHASDA. If the waiver is
approved, the recipient is eligible to re-
ceive its grant in accordance with any
conditions of the waiver.

24 CFR Ch. IX (4-1-12 Edition)

§1000.232 Can an Indian tribe or
TDHE amend its IHP?

Yes. Section 103(c) of NAHASDA spe-
cifically provides that a recipient may
submit modifications or revisions of its
IHP to HUD. Unless the initial IHP cer-
tification provided by an Indian tribe
allowed for the submission of IHP
amendments without further tribal
certifications, a tribal certification
must accompany submission of IHP
amendments by a TDHE to HUD.
HUD’s review of an amendment and de-
termination of compliance will be lim-
ited to modifications of an IHP which
adds new activities or involve a de-
crease in the amount of funds provided
to protect and maintain the viability
of housing assisted under the 1937 Act.
HUD will consider these modifications
to the IHP in accordance with §1000.230.
HUD will act on amended IHPs within
30 days.

§1000.234 Can HUD’s determination
regarding the non-compliance of an
IHP or a modification to an IHP be
appealed?

(a) Yes. Within 30 days of receiving
HUD’s disapproval of an IHP or of a
modification to an IHP, the recipient
may submit a written request for re-
consideration of the determination.
The request shall include the justifica-
tion for the reconsideration.

(b) Within 21 days of receiving the re-
quest, HUD shall reconsider its initial
determination and provide the recipi-
ent with written notice of its decision
to affirm, modify, or reverse its initial
determination. This notice will also
contain the reasons for HUD’s decision.

(c) The recipient may appeal any de-
nial of reconsideration by filing an ap-
peal with the Assistant Secretary with-
in 21 days of receiving the denial. The
appeal shall set forth the reasons why
the recipient does not agree with
HUD’s decision and include justifica-
tion for the reconsideration.

(d) Within 21 days of receipt of the
appeal, the Assistant Secretary shall
review the recipient’s appeal and act
on the appeal. The Assistant Secretary
will provide written notice to the re-
cipient setting forth the reasons for
the decision. The Assistant Secretary’s
decision constitutes final agency ac-
tion.
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§1000.236 What are eligible adminis-
trative and planning expenses?

(a) Eligible administrative and plan-
ning expenses of the IHBG program in-
clude, but are not limited to:

(1) Costs of overall program and/or
administrative management;

(2) Coordination monitoring and eval-
uation;

(3) Preparation of the IHP including
data collection and transition costs;

(4) Preparation of the annual per-
formance report; and

(5) Challenge to and collection of
data for purposes of challenging the
formula.

(b) Staff and overhead costs directly
related to carrying out affordable hous-
ing activities can be determined to be
eligible costs of the affordable housing
activity or considered administration
or planning at the discretion of the re-
cipient.

§1000.238 What percentage of the
ITHBG funds can be used for admin-
istrative and planning expenses?

The recipient can use up to 20 per-
cent of its annual grant amount for ad-
ministration and planning. The recipi-
ent shall identify the percentage of
grant funds which will be used in the
IHP. HUD approval is required if a
higher percentage is requested by the
recipient. When HUD approval is re-
quired, HUD must take into consider-
ation any cost of preparing the IHP,
challenges to and collection of data,
the recipient’s grant amount, approved
cost allocation plans, and any other
relevant information with special con-
sideration given to the circumstances
of recipients receiving minimal fund-
ing.

§1000.240 When is a local cooperation
agreement required for affordable
housing activities?

The requirement for a local coopera-
tion agreement applies only to rental
and lease-purchase homeownership
units assisted with IHBG funds which
are owned by the Indian tribe or TDHE.

§1000.242 When does the requirement
for exemption from taxation apply
to affordable housing activities?

The requirement for exemption from
taxation applies only to rental and

§1000.302

lease-purchase homeownership units
assisted with ITHBG funds which are
owned by the Indian tribe or TDHE.

Subpart D—Allocation Formula

§1000.301 What is the purpose of the
IHBG formula?

The ITHBG formula is used to allocate
equitably and fairly funds made avail-
able through NAHASDA among eligible
Indian tribes. A TDHE may be a recipi-
ent on behalf of an Indian tribe.

§1000.302 What are the definitions ap-
plicable for the IHBG formula?

Allowable Expense Level (AEL) factor.
In rental projects, AEL is the per-unit
per-month dollar amount of expenses
which was used to compute the amount
of operating subsidy used prior to Octo-
ber 1, 1997 for the Low Rent units de-
veloped under the 1937 Act. The “AEL
factor’” is the relative difference be-
tween a local area AEL and the na-
tional weighted average for AEL.

Date of Full Availability (DOFA)
means the last day of the month in
which substantially all the units in a
housing development are available for
occupancy.

Fair Market Rent (FMR) factors are
gross rent estimates; they include shel-
ter rent plus the cost of all utilities,
except telephones. HUD estimates
FMRs on an annual basis for 354 metro-
politan FMR areas and 2,355 non-met-
ropolitan county FMR areas. The
“FMR factor” is the relative difference
between a local area FMR and the na-
tional weighted average for FMR.

Formula Annual Income. For purposes
of the THBG formula, annual income is
a household’s total income as currently
defined by the U.S. Census Bureau.

Formula area. (1) Formula areas are:

(i) Reservations for federally recog-
nized Indian tribes, as defined by the
U.S. Census;

(ii) Trust lands;

(iii) Department of the Interior Near-
Reservation Service Areas;

(iv) Former Indian Reservation Areas
in Oklahoma Indian Areas, as defined
by the U.S. Census as Oklahoma Tribal
Statistical Areas (OTSAs);

(v) Congressionally Mandated Service
Areas;
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